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the parties, they shall be treated in all respects as if they had 
been raised in the pleadings. Such amendment of the pleadings as 
may be necessary to cause them to conform to the evidence and 
to raise these issues may be made upon motion of any party at 
any time, even after judgment; but failure so to amend does not 
affect the result of the trial of these issues. If evidence is objected 
to at the trial on the ground that it is not within the issues made 
by the pleadings, the court may allow the pleadings to be amended 
and shall do so freely when the presentation of the merits of the 
action will be subserved thereby and the objecting party fails to 
satisfy the court that the admission of such evidence would preju-
dice the party in maintaining the party’s action or defense upon 
the merits. The court may grant a continuance to enable the ob-
jecting party to meet such evidence. 

(c) RELATION BACK OF AMENDMENTS. An amendment of a pleading 
relates back to the date of the original pleading when 

(1) relation back is permitted by the law that provides the 
statute of limitations applicable to the action, or 

(2) the claim or defense asserted in the amended pleading 
arose out of the conduct, transaction, or occurrence set forth 
or attempted to be set forth in the original pleading, or 

(3) the amendment changes the party or the naming of the 
party against whom a claim is asserted if the foregoing provi-
sion (2) is satisfied and, within the period provided by Rule 
4(m) for service of the summons and complaint, the party to 
be brought in by amendment (A) has received such notice of 
the institution of the action that the party will not be preju-
diced in maintaining a defense on the merits, and (B) knew or 
should have known that, but for a mistake concerning the 
identity of the proper party, the action would have been 
brought against the party. 

The delivery or mailing of process to the United States At-
torney, or United States Attorney’s designee, or the Attorney 
General of the United States, or an agency or officer who 
would have been a proper defendant if named, satisfies the re-
quirement of subparagraphs (A) and (B) of this paragraph (3) 
with respect to the United States or any agency or officer 
thereof to be brought into the action as a defendant. 

(d) SUPPLEMENTAL PLEADINGS. Upon motion of a party the court 
may, upon reasonable notice and upon such terms as are just, per-
mit the party to serve a supplemental pleading setting forth 
transactions or occurrences or events which have happened since 
the date of the pleading sought to be supplemented. Permission 
may be granted even though the original pleading is defective in 
its statement of a claim for relief or defense. If the court deems 
it advisable that the adverse party plead to the supplemental 
pleading, it shall so order, specifying the time therefor. 

(As amended Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 
1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; 
Dec. 9, 1991; Apr. 22, 1993, eff. Dec. 1, 1993.) 

Rule 16. Pretrial Conferences; Scheduling; Management 

(a) PRETRIAL CONFERENCES; OBJECTIVES. In any action, the court 
may in its discretion direct the attorneys for the parties and any 
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unrepresented parties to appear before it for a conference or con-
ferences before trial for such purposes as 

(1) expediting the disposition of the action; 
(2) establishing early and continuing control so that the case 

will not be protracted because of lack of management; 
(3) discouraging wasteful pretrial activities; 
(4) improving the quality of the trial through more thorough 

preparation, and; 
(5) facilitating the settlement of the case. 

(b) SCHEDULING AND PLANNING. Except in categories of actions 
exempted by district court rule as inappropriate, the district 
judge, or a magistrate judge when authorized by district court 
rule, shall, after receiving the report from the parties under Rule 
26(f) or after consulting with the attorneys for the parties and any 
unrepresented parties by a scheduling conference, telephone, mail, 
or other suitable means, enter a scheduling order that limits the 
time 

(1) to join other parties and to amend the pleadings; 
(2) to file motions; and 
(3) to complete discovery. 

The scheduling order also may include 
(4) modifications of the times for disclosures under Rules 

26(a) and 26(e)(1) and of the extent of discovery to be per-
mitted; 

(5) provisions for disclosure or discovery of electronically 
stored information; 

(6) any agreements the parties reach for asserting claims of 
privilege or of protection as trial-preparation material after 
production; 

(7) the date or dates for conferences before trial, a final pre-
trial conference, and trial; and 

(8) any other matters appropriate in the circumstances of 
the case. 

The order shall issue as soon as practicable but in any event with-
in 90 days after the appearance of a defendant and within 120 days 
after the complaint has been served on a defendant. A schedule 
shall not be modified except upon a showing of good cause and by 
leave of the district judge or, when authorized by local rule, by a 
magistrate judge. 

(c) SUBJECTS FOR CONSIDERATION AT PRETRIAL CONFERENCES. At 
any conference under this rule consideration may be given, and 
the court may take appropriate action, with respect to 

(1) the formulation and simplification of the issues, includ-
ing the elimination of frivolous claims or defenses; 

(2) the necessity or desirability of amendments to the plead-
ings; 

(3) the possibility of obtaining admissions of fact and of doc-
uments which will avoid unnecessary proof, stipulations re-
garding the authenticity of documents, and advance rulings 
from the court on the admissibility of evidence; 

(4) the avoidance of unnecessary proof and of cumulative evi-
dence, and limitations or restrictions on the use of testimony 
under Rule 702 of the Federal Rules of Evidence; 

(5) the appropriateness and timing of summary adjudication 
under Rule 56; 
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(6) the control and scheduling of discovery, including orders 
affecting disclosures and discovery pursuant to Rule 26 and 
Rules 29 through 37; 

(7) the identification of witnesses and documents, the need 
and schedule for filing and exchanging pretrial briefs, and the 
date or dates for further conferences and for trial; 

(8) the advisability of referring matters to a magistrate 
judge or master; 

(9) settlement and the use of special procedures to assist in 
resolving the dispute when authorized by statute or local rule; 

(10) the form and substance of the pretrial order; 
(11) the disposition of pending motions; 
(12) the need for adopting special procedures for managing 

potentially difficult or protracted actions that may involve 
complex issues, multiple parties, difficult legal questions, or 
unusual proof problems; 

(13) an order for a separate trial pursuant to Rule 42(b) with 
respect to a claim, counterclaim, cross-claim, or third-party 
claim, or with respect to any particular issue in the case; 

(14) an order directing a party or parties to present evidence 
early in the trial with respect to a manageable issue that 
could, on the evidence, be the basis for a judgment as a matter 
of law under Rule 50(a) or a judgment on partial findings under 
Rule 52(c); 

(15) an order establishing a reasonable limit on the time al-
lowed for presenting evidence; and 

(16) such other matters as may facilitate the just, speedy, 
and inexpensive disposition of the action. 

At least one of the attorneys for each party participating in any 
conference before trial shall have authority to enter into stipula-
tions and to make admissions regarding all matters that the par-
ticipants may reasonably anticipate may be discussed. If appro-
priate, the court may require that a party or its representative be 
present or reasonably available by telephone in order to consider 
possible settlement of the dispute. 

(d) FINAL PRETRIAL CONFERENCE. Any final pretrial conference 
shall be held as close to the time of trial as reasonable under the 
circumstances. The participants at any such conference shall for-
mulate a plan for trial, including a program for facilitating the 
admission of evidence. The conference shall be attended by at 
least one of the attorneys who will conduct the trial for each of 
the parties and by any unrepresented parties. 

(e) PRETRIAL ORDERS. After any conference held pursuant to this 
rule, an order shall be entered reciting the action taken. This 
order shall control the subsequent course of the action unless 
modified by a subsequent order. The order following a final pre-
trial conference shall be modified only to prevent manifest injus-
tice. 

(f) SANCTIONS. If a party or party’s attorney fails to obey a 
scheduling or pretrial order, or if no appearance is made on behalf 
of a party at a scheduling or pretrial conference, or if a party or 
party’s attorney is substantially unprepared to participate in the 
conference, or if a party or party’s attorney fails to participate in 
good faith, the judge, upon motion or the judge’s own initiative, 
may make such orders with regard thereto as are just, and among 
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others any of the orders provided in Rule 37(b)(2)(B), (C), (D). In 
lieu of or in addition to any other sanction, the judge shall require 
the party or the attorney representing the party or both to pay 
the reasonable expenses incurred because of any noncompliance 
with this rule, including attorney’s fees, unless the judge finds 
that the noncompliance was substantially justified or that other 
circumstances make an award of expenses unjust. 

(As amended Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 2, 1987, eff. Aug. 
1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 12, 2006, eff. Dec. 1, 2006.) 
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(B) A party may, through interrogatories or by deposi-
tion, discover facts known or opinions held by an expert 
who has been retained or specially employed by another 
party in anticipation of litigation or preparation for trial 
and who is not expected to be called as a witness at trial 
only as provided in Rule 35(b) or upon a showing of excep-
tional circumstances under which it is impracticable for 
the party seeking discovery to obtain facts or opinions on 
the same subject by other means. 

(C) Unless manifest injustice would result, (i) the court 
shall require that the party seeking discovery pay the ex-
pert a reasonable fee for time spent in responding to dis-
covery under this subdivision; and (ii) with respect to dis-
covery obtained under subdivision (b)(4)(B) of this rule the 
court shall require the party seeking discovery to pay the 
other party a fair portion of the fees and expenses reason-
ably incurred by the latter party in obtaining facts and 
opinions from the expert. 

(5) Claims of Privilege or Protection of Trial-Preparation Mate-

rials. 

(A) Information Withheld. When a party withholds infor-
mation otherwise discoverable under these rules by claim-
ing that it is privileged or subject to protection as trial- 
preparation material, the party shall make the claim ex-
pressly and shall describe the nature of the documents, 
communications, or things not produced or disclosed in a 
manner that, without revealing information itself privi-
leged or protected, will enable other parties to assess the 
applicability of the privilege or protection. 

(B) Information Produced. If information is produced in 
discovery that is subject to a claim of privilege or of pro-
tection as trial-preparation material, the party making 
the claim may notify any party that received the informa-
tion of the claim and the basis for it. After being notified, 
a party must promptly return, sequester, or destroy the 
specified information and any copies it has and may not 
use or disclose the information until the claim is resolved. 
A receiving party may promptly present the information 
to the court under seal for a determination of the claim. 
If the receiving party disclosed the information before 
being notified, it must take reasonable steps to retrieve it. 
The producing party must preserve the information until 
the claim is resolved. 

(c) PROTECTIVE ORDERS. Upon motion by a party or by the per-
son from whom discovery is sought, accompanied by a certifi-
cation that the movant has in good faith conferred or attempted 
to confer with other affected parties in an effort to resolve the dis-
pute without court action, and for good cause shown, the court in 
which the action is pending or alternatively, on matters relating 
to a deposition, the court in the district where the deposition is 
to be taken may make any order which justice requires to protect 
a party or person from annoyance, embarrassment, oppression, or 
undue burden or expense, including one or more of the following: 

(1) that the disclosure or discovery not be had; 
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(2) that the disclosure or discovery may be had only on spec-
ified terms and conditions, including a designation of the time 
or place; 

(3) that the discovery may be had only by a method of dis-
covery other than that selected by the party seeking discov-
ery; 

(4) that certain matters not be inquired into, or that the 
scope of the disclosure or discovery be limited to certain mat-
ters; 

(5) that discovery be conducted with no one present except 
persons designated by the court; 

(6) that a deposition, after being sealed, be opened only by 
order of the court; 

(7) that a trade secret or other confidential research, devel-
opment, or commercial information not be revealed or be re-
vealed only in a designated way; and 

(8) that the parties simultaneously file specified documents 
or information enclosed in sealed envelopes to be opened as di-
rected by the court. 

If the motion for a protective order is denied in whole or in part, 
the court may, on such terms and conditions as are just, order 
that any party or other person provide or permit discovery. The 
provisions of Rule 37(a)(4) apply to the award of expenses incurred 
in relation to the motion. 

(d) TIMING AND SEQUENCE OF DISCOVERY. Except in categories of 
proceedings exempted from initial disclosure under Rule 
26(a)(1)(E), or when authorized under these rules or by order or 
agreement of the parties, a party may not seek discovery from 
any source before the parties have conferred as required by Rule 
26(f). Unless the court upon motion, for the convenience of parties 
and witnesses and in the interests of justice, orders otherwise, 
methods of discovery may be used in any sequence, and the fact 
that a party is conducting discovery, whether by deposition or 
otherwise, does not operate to delay any other party’s discovery. 

(e) SUPPLEMENTATION OF DISCLOSURES AND RESPONSES. A party 
who has made a disclosure under subdivision (a) or responded to 
a request for discovery with a disclosure or response is under a 
duty to supplement or correct the disclosure or response to in-
clude information thereafter acquired if ordered by the court or in 
the following circumstances: 

(1) A party is under a duty to supplement at appropriate in-
tervals its disclosures under subdivision (a) if the party learns 
that in some material respect the information disclosed is in-
complete or incorrect and if the additional or corrective infor-
mation has not otherwise been made known to the other par-
ties during the discovery process or in writing. With respect to 
testimony of an expert from whom a report is required under 
subdivision (a)(2)(B) the duty extends both to information con-
tained in the report and to information provided through a 
deposition of the expert, and any additions or other changes to 
this information shall be disclosed by the time the party’s dis-
closures under Rule 26(a)(3) are due. 

(2) A party is under a duty seasonably to amend a prior re-
sponse to an interrogatory, request for production, or request 
for admission if the party learns that the response is in some 
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material respect incomplete or incorrect and if the additional 
or corrective information has not otherwise been made known 
to the other parties during the discovery process or in writing. 

(f) CONFERENCE OF PARTIES; PLANNING FOR DISCOVERY. Except in 
categories of proceedings exempted from initial disclosure under 
Rule 26(a)(1)(E) or when otherwise ordered, the parties must, as 
soon as practicable and in any event at least 21 days before a 
scheduling conference is held or a scheduling order is due under 
Rule 16(b), confer to consider the nature and basis of their claims 
and defenses and the possibilities for a prompt settlement or reso-
lution of the case, to make or arrange for the disclosures required 
by Rule 26(a)(1), to discuss any issues relating to preserving dis-
coverable information, and to develop a proposed discovery plan 
that indicates the parties’ views and proposals concerning: 

(1) what changes should be made in the timing, form, or re-
quirement for disclosures under Rule 26(a), including a state-
ment as to when disclosures under Rule 26(a)(1) were made or 
will be made; 

(2) the subjects on which discovery may be needed, when dis-
covery should be completed, and whether discovery should be 
conducted in phases or be limited to or focused upon particu-
lar issues; 

(3) any issues relating to disclosure or discovery of electroni-
cally stored information, including the form or forms in which 
it should be produced; 

(4) any issues relating to claims of privilege or of protection 
as trial-preparation material, including—if the parties agree 
on a procedure to assert such claims after production—wheth-
er to ask the court to include their agreement in an order; 

(5) what changes should be made in the limitations on dis-
covery imposed under these rules or by local rule, and what 
other limitations should be imposed; and 

(6) any other orders that should be entered by the court 
under Rule 26(c) or under Rule 16(b) and (c). 

The attorneys of record and all unrepresented parties that have 
appeared in the case are jointly responsible for arranging the con-
ference, for attempting in good faith to agree on the proposed dis-
covery plan, and for submitting to the court within 14 days after 
the conference a written report outlining the plan. A court may 
order that the parties or attorneys attend the conference in per-
son. If necessary to comply with its expedited schedule for Rule 
16(b) conferences, a court may by local rule (i) require that the 
conference between the parties occur fewer than 21 days before the 
scheduling conference is held or a scheduling order is due under 
Rule 16(b), and (ii) require that the written report outlining the 
discovery plan be filed fewer than 14 days after the conference be-
tween the parties, or excuse the parties from submitting a written 
report and permit them to report orally on their discovery plan at 
the Rule 16(b) conference. 

(g) SIGNING OF DISCLOSURES, DISCOVERY REQUESTS, RESPONSES, 
AND OBJECTIONS. 

(1) Every disclosure made pursuant to subdivision (a)(1) or 
subdivision (a)(3) shall be signed by at least one attorney of 
record in the attorney’s individual name, whose address shall 
be stated. An unrepresented party shall sign the disclosure and 
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state the party’s address. The signature of the attorney or 
party constitutes a certification that to the best of the sign-
er’s knowledge, information, and belief, formed after a reason-
able inquiry, the disclosure is complete and correct as of the 
time it is made. 

(2) Every discovery request, response, or objection made by 
a party represented by an attorney shall be signed by at least 
one attorney of record in the attorney’s individual name, 
whose address shall be stated. An unrepresented party shall 
sign the request, response, or objection and state the party’s 
address. The signature of the attorney or party constitutes a 
certification that to the best of the signer’s knowledge, infor-
mation, and belief, formed after a reasonable inquiry, the re-
quest, response, or objection is: 

(A) consistent with these rules and warranted by exist-
ing law or a good faith argument for the extension, modi-
fication, or reversal of existing law; 

(B) not interposed for any improper purpose, such as to 
harass or to cause unnecessary delay or needless increase 
in the cost of litigation; and 

(C) not unreasonable or unduly burdensome or expensive, 
given the needs of the case, the discovery already had in 
the case, the amount in controversy, and the importance 
of the issues at stake in the litigation. 

If a request, response, or objection is not signed, it shall be 
stricken unless it is signed promptly after the omission is 
called to the attention of the party making the request, re-
sponse, or objection, and a party shall not be obligated to take 
any action with respect to it until it is signed. 

(3) If without substantial justification a certification is 
made in violation of the rule, the court, upon motion or upon 
its own initiative, shall impose upon the person who made the 
certification, the party on whose behalf the disclosure, re-
quest, response, or objection is made, or both, an appropriate 
sanction, which may include an order to pay the amount of 
the reasonable expenses incurred because of the violation, in-
cluding a reasonable attorney’s fee. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 
1, 1963; Feb. 28, 1966, eff. July 1, 1966; Mar. 30, 1970, eff. July 1, 1970; 
Apr. 29, 1980, eff. Aug. 1, 1980; Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 
2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000, 
eff. Dec. 1, 2000; Apr. 12, 2006, eff. Dec. 1, 2006.) 
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Rule 33. Interrogatories to Parties 

(a) AVAILABILITY. Without leave of court or written stipulation, 
any party may serve upon any other party written interrog-
atories, not exceeding 25 in number including all discrete sub-
parts, to be answered by the party served or, if the party served 
is a public or private corporation or a partnership or association 
or governmental agency, by any officer or agent, who shall furnish 
such information as is available to the party. Leave to serve addi-
tional interrogatories shall be granted to the extent consistent 
with the principles of Rule 26(b)(2). Without leave of court or writ-
ten stipulation, interrogatories may not be served before the time 
specified in Rule 26(d). 

(b) ANSWERS AND OBJECTIONS. 
(1) Each interrogatory shall be answered separately and 

fully in writing under oath, unless it is objected to, in which 
event the objecting party shall state the reasons for objection 
and shall answer to the extent the interrogatory is not objec-
tionable. 

(2) The answers are to be signed by the person making them, 
and the objections signed by the attorney making them. 

(3) The party upon whom the interrogatories have been 
served shall serve a copy of the answers, and objections if any, 
within 30 days after the service of the interrogatories. A short-
er or longer time may be directed by the court or, in the ab-
sence of such an order, agreed to in writing by the parties sub-
ject to Rule 29. 

(4) All grounds for an objection to an interrogatory shall be 
stated with specificity. Any ground not stated in a timely ob-
jection is waived unless the party’s failure to object is excused 
by the court for good cause shown. 

(5) The party submitting the interrogatories may move for 
an order under Rule 37(a) with respect to any objection to or 
other failure to answer an interrogatory. 

(c) SCOPE; USE AT TRIAL. Interrogatories may relate to any mat-
ters which can be inquired into under Rule 26(b)(1), and the an-
swers may be used to the extent permitted by the rules of evi-
dence. 

An interrogatory otherwise proper is not necessarily objection-
able merely because an answer to the interrogatory involves an 
opinion or contention that relates to fact or the application of law 
to fact, but the court may order that such an interrogatory need 
not be answered until after designated discovery has been com-
pleted or until a pre-trial conference or other later time. 
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(d) OPTION TO PRODUCE BUSINESS RECORDS. Where the answer to 
an interrogatory may be derived or ascertained from the business 
records, including electronically stored information, of the party 
upon whom the interrogatory has been served or from an examina-
tion, audit or inspection of such business records, including a 
compilation, abstract or summary thereof, and the burden of de-
riving or ascertaining the answer is substantially the same for the 
party serving the interrogatory as for the party served, it is a suf-
ficient answer to such interrogatory to specify the records from 
which the answer may be derived or ascertained and to afford to 
the party serving the interrogatory reasonable opportunity to ex-
amine, audit or inspect such records and to make copies, compila-
tions, abstracts, or summaries. A specification shall be in suffi-
cient detail to permit the interrogating party to locate and to 
identify, as readily as can the party served, the records from 
which the answer may be ascertained. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, eff. July 
1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; Apr. 22, 1993, eff. Dec. 1, 1993; 
Apr. 12, 2006, eff. Dec. 1, 2006.) 

Rule 34. Production of Documents, Electronically Stored Informa-
tion, and Things and Entry Upon Land for Inspection and 
Other Purposes 

(a) SCOPE. Any party may serve on any other party a request (1) 
to produce and permit the party making the request, or someone 
acting on the requestor’s behalf, to inspect, copy, test, or sample 
any designated documents or electronically stored information— 
including writings, drawings, graphs, charts, photographs, sound 
recordings, images, and other data or data compilations stored in 
any medium from which information can be obtained—translated, 
if necessary, by the respondent into reasonably usable form, or to 
inspect, copy, test, or sample any designated tangible things 
which constitute or contain matters within the scope of Rule 26(b) 
and which are in the possession, custody or control of the party 
upon whom the request is served; or (2) to permit entry upon des-
ignated land or other property in the possession or control of the 
party upon whom the request is served for the purpose of inspec-
tion and measuring, surveying, photographing, testing, or sam-
pling the property or any designated object or operation thereon, 
within the scope of Rule 26(b). 

(b) PROCEDURE. The request shall set forth, either by individual 
item or by category, the items to be inspected, and describe each 
with reasonable particularity. The request shall specify a reason-
able time, place, and manner of making the inspection and per-
forming the related acts. The request may specify the form or 
forms in which electronically stored information is to be pro-
duced. Without leave of court or written stipulation, a request 
may not be served before the time specified in Rule 26(d). 

The party upon whom the request is served shall serve a written 
response within 30 days after the service of the request. A shorter 
or longer time may be directed by the court or, in the absence of 
such an order, agreed to in writing by the parties, subject to Rule 
29. The response shall state, with respect to each item or category, 
that inspection and related activities will be permitted as re-
quested, unless the request is objected to, including an objection 
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to the requested form or forms for producing electronically stored 
information, stating the reasons for the objection. If objection is 
made to part of an item or category, the part shall be specified 
and inspection permitted of the remaining parts. If objection is 
made to the requested form or forms for producing electronically 
stored information—or if no form was specified in the request—the 
responding party must state the form or forms it intends to use. 
The party submitting the request may move for an order under 
Rule 37(a) with respect to any objection to or other failure to re-
spond to the request or any part thereof, or any failure to permit 
inspection as requested. 

Unless the parties otherwise agree, or the court otherwise or-
ders: 

(i) a party who produces documents for inspection shall 
produce them as they are kept in the usual course of business 
or shall organize and label them to correspond with the cat-
egories in the request; 

(ii) if a request does not specify the form or forms for pro-
ducing electronically stored information, a responding party 
must produce the information in a form or forms in which it 
is ordinarily maintained or in a form or forms that are reason-
ably usable; and 

(iii) a party need not produce the same electronically stored 
information in more than one form. 

(c) PERSONS NOT PARTIES. A person not a party to the action 
may be compelled to produce documents and things or to submit 
to an inspection as provided in Rule 45. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, eff. July 
1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; Mar. 2, 1987, eff. Aug. 1, 1987; 
Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 
12, 2006, eff. Dec. 1, 2006.) 
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Rule 37. Failure to Make Disclosures or Cooperate in Discovery; 
Sanctions 

(a) MOTION FOR ORDER COMPELLING DISCLOSURE OR DISCOVERY. A 
party, upon reasonable notice to other parties and all persons af-
fected thereby, may apply for an order compelling disclosure or 
discovery as follows: 

(1) Appropriate Court. An application for an order to a party 
shall be made to the court in which the action is pending. An 
application for an order to a person who is not a party shall 
be made to the court in the district where the discovery is 
being, or is to be, taken. 

(2) Motion. 

(A) If a party fails to make a disclosure required by Rule 
26(a), any other party may move to compel disclosure and 
for appropriate sanctions. The motion must include a cer-
tification that the movant has in good faith conferred or 
attempted to confer with the party not making the disclo-
sure in an effort to secure the disclosure without court ac-
tion. 

(B) If a deponent fails to answer a question propounded 
or submitted under Rules 30 or 31, or a corporation or 
other entity fails to make a designation under Rule 
30(b)(6) or 31(a), or a party fails to answer an interrogatory 
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submitted under Rule 33, or if a party, in response to a re-
quest for inspection submitted under Rule 34, fails to re-
spond that inspection will be permitted as requested or 
fails to permit inspection as requested, the discovering 
party may move for an order compelling an answer, or a 
designation, or an order compelling inspection in accord-
ance with the request. The motion must include a certifi-
cation that the movant has in good faith conferred or at-
tempted to confer with the person or party failing to make 
the discovery in an effort to secure the information or ma-
terial without court action. When taking a deposition on 
oral examination, the proponent of the question may com-
plete or adjourn the examination before applying for an 
order. 

(3) Evasive or Incomplete Disclosure, Answer, or Response. For 
purposes of this subdivision an evasive or incomplete disclo-
sure, answer, or response is to be treated as a failure to dis-
close, answer, or respond. 

(4) Expenses and Sanctions. 

(A) If the motion is granted or if the disclosure or re-
quested discovery is provided after the motion was filed, 
the court shall, after affording an opportunity to be heard, 
require the party or deponent whose conduct necessitated 
the motion or the party or attorney advising such conduct 
or both of them to pay to the moving party the reasonable 
expenses incurred in making the motion, including attor-
ney’s fees, unless the court finds that the motion was filed 
without the movant’s first making a good faith effort to 
obtain the disclosure or discovery without court action, or 
that the opposing party’s nondisclosure, response, or ob-
jection was substantially justified, or that other circum-
stances make an award of expenses unjust. 

(B) If the motion is denied, the court may enter any pro-
tective order authorized under Rule 26(c) and shall, after 
affording an opportunity to be heard, require the moving 
party or the attorney filing the motion or both of them to 
pay to the party or deponent who opposed the motion the 
reasonable expenses incurred in opposing the motion, in-
cluding attorney’s fees, unless the court finds that the 
making of the motion was substantially justified or that 
other circumstances make an award of expenses unjust. 

(C) If the motion is granted in part and denied in part, 
the court may enter any protective order authorized under 
Rule 26(c) and may, after affording an opportunity to be 
heard, apportion the reasonable expenses incurred in rela-
tion to the motion among the parties and persons in a just 
manner. 

(b) FAILURE TO COMPLY WITH ORDER. 

(1) Sanctions by Court in District Where Deposition Is Taken. If 
a deponent fails to be sworn or to answer a question after 
being directed to do so by the court in the district in which 
the deposition is being taken, the failure may be considered a 
contempt of that court. 
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(2) Sanctions by Court in Which Action Is Pending. If a party 
or an officer, director, or managing agent of a party or a per-
son designated under Rule 30(b)(6) or 31(a) to testify on behalf 
of a party fails to obey an order to provide or permit discov-
ery, including an order made under subdivision (a) of this rule 
or Rule 35, or if a party fails to obey an order entered under 
Rule 26(f), the court in which the action is pending may make 
such orders in regard to the failure as are just, and among oth-
ers the following: 

(A) An order that the matters regarding which the order 
was made or any other designated facts shall be taken to 
be established for the purposes of the action in accordance 
with the claim of the party obtaining the order; 

(B) An order refusing to allow the disobedient party to 
support or oppose designated claims or defenses, or prohib-
iting that party from introducing designated matters in 
evidence; 

(C) An order striking out pleadings or parts thereof, or 
staying further proceedings until the order is obeyed, or 
dismissing the action or proceeding or any part thereof, or 
rendering a judgment by default against the disobedient 
party; 

(D) In lieu of any of the foregoing orders or in addition 
thereto, an order treating as a contempt of court the fail-
ure to obey any orders except an order to submit to a 
physical or mental examination; 

(E) Where a party has failed to comply with an order 
under Rule 35(a) requiring that party to produce another 
for examination, such orders as are listed in paragraphs 
(A), (B), and (C) of this subdivision, unless the party fail-
ing to comply shows that that party is unable to produce 
such person for examination. 

In lieu of any of the foregoing orders or in addition 
thereto, the court shall require the party failing to obey 
the order or the attorney advising that party or both to 
pay the reasonable expenses, including attorney’s fees, 
caused by the failure, unless the court finds that the fail-
ure was substantially justified or that other circumstances 
make an award of expenses unjust. 

(c) FAILURE TO DISCLOSE; FALSE OR MISLEADING DISCLOSURE; RE-
FUSAL TO ADMIT. 

(1) A party that without substantial justification fails to dis-
close information required by Rule 26(a) or 26(e)(1), or to 
amend a prior response to discovery as required by Rule 
26(e)(2), is not, unless such failure is harmless, permitted to 
use as evidence at a trial, at a hearing, or on a motion any 
witness or information not so disclosed. In addition to or in 
lieu of this sanction, the court, on motion and after affording 
an opportunity to be heard, may impose other appropriate 
sanctions. In addition to requiring payment of reasonable ex-
penses, including attorney’s fees, caused by the failure, these 
sanctions may include any of the actions authorized under 
Rule 37(b)(2)(A), (B), and (C) and may include informing the 
jury of the failure to make the disclosure. 
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(2) If a party fails to admit the genuineness of any document 
or the truth of any matter as requested under Rule 36, and if 
the party requesting the admissions thereafter proves the 
genuineness of the document or the truth of the matter, the 
requesting party may apply to the court for an order requiring 
the other party to pay the reasonable expenses incurred in 
making that proof, including reasonable attorney’s fees. The 
court shall make the order unless it finds that (A) the request 
was held objectionable pursuant to Rule 36(a), or (B) the ad-
mission sought was of no substantial importance, or (C) the 
party failing to admit had reasonable ground to believe that 
the party might prevail on the matter, or (D) there was other 
good reason for the failure to admit. 

(d) FAILURE OF PARTY TO ATTEND AT OWN DEPOSITION OR SERVE 
ANSWERS TO INTERROGATORIES OR RESPOND TO REQUEST FOR IN-
SPECTION. If a party or an officer, director, or managing agent of 
a party or a person designated under Rule 30(b)(6) or 31(a) to tes-
tify on behalf of a party fails (1) to appear before the officer who 
is to take the deposition, after being served with a proper notice, 
or (2) to serve answers or objections to interrogatories submitted 
under Rule 33, after proper service of the interrogatories, or (3) to 
serve a written response to a request for inspection submitted 
under Rule 34, after proper service of the request, the court in 
which the action is pending on motion may make such orders in 
regard to the failure as are just, and among others it may take 
any action authorized under subparagraphs (A), (B), and (C) of 
subdivision (b)(2) of this rule. Any motion specifying a failure 
under clause (2) or (3) of this subdivision shall include a certifi-
cation that the movant has in good faith conferred or attempted 
to confer with the party failing to answer or respond in an effort 
to obtain such answer or response without court action. In lieu of 
any order or in addition thereto, the court shall require the party 
failing to act or the attorney advising that party or both to pay 
the reasonable expenses, including attorney’s fees, caused by the 
failure unless the court finds that the failure was substantially 
justified or that other circumstances make an award of expenses 
unjust. 

The failure to act described in this subdivision may not be ex-
cused on the ground that the discovery sought is objectionable un-
less the party failing to act has a pending motion for a protective 
order as provided by Rule 26(c). 

[(e) SUBPOENA OF PERSON IN FOREIGN COUNTRY.] (Abrogated Apr. 
29, 1980, eff. Aug. 1, 1980) 

(f) ELECTRONICALLY STORED INFORMATION. Absent exceptional 
circumstances, a court may not impose sanctions under these 
rules on a party for failing to provide electronically stored infor-
mation lost as a result of the routine, good-faith operation of an 
electronic information system. 

(g) FAILURE TO PARTICIPATE IN THE FRAMING OF A DISCOVERY 
PLAN. If a party or a party’s attorney fails to participate in good 
faith in the development and submission of a proposed discovery 
plan as required by Rule 26(f), the court may, after opportunity for 
hearing, require such party or attorney to pay to any other party 
the reasonable expenses, including attorney’s fees, caused by the 
failure. 
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(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 30, 1970, eff. July 
1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; Oct. 21, 1980, eff. Oct. 1, 1981; 
Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 17, 
2000, eff. Dec. 1, 2000; Apr. 12, 2006, eff. Dec. 1, 2006.) 
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Rule 45. Subpoena 

(a) FORM; ISSUANCE. 
(1) Every subpoena shall 

(A) state the name of the court from which it is issued; 
and 

(B) state the title of the action, the name of the court 
in which it is pending, and its civil action number; and 

(C) command each person to whom it is directed to at-
tend and give testimony or to produce and permit inspec-
tion, copying, testing, or sampling of designated books, 
documents, electronically stored information, or tangible 
things in the possession, custody or control of that person, 
or to permit inspection of premises, at a time and place 
therein specified; and 

(D) set forth the text of subdivisions (c) and (d) of this 
rule. 

A command to produce evidence or to permit inspection, 
copying, testing, or sampling may be joined with a command 
to appear at trial or hearing or at deposition, or may be issued 
separately. A subpoena may specify the form or forms in 
which electronically stored information is to be produced. 

(2) A subpoena must issue as follows: 
(A) for attendance at a trial or hearing, from the court 

for the district where the trial or hearing is to be held; 
(B) for attendance at a deposition, from the court for the 

district where the deposition is to be taken, stating the 
method for recording the testimony; and 

(C) for production, inspection, copying, testing, or sam-
pling, if separate from a subpoena commanding a person’s 
attendance, from the court for the district where the pro-
duction or inspection is to be made. 

(3) The clerk shall issue a subpoena, signed but otherwise in 
blank, to a party requesting it, who shall complete it before 
service. An attorney as officer of the court may also issue and 
sign a subpoena on behalf of 

(A) a court in which the attorney is authorized to prac-
tice; or 
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(B) a court for a district in which a deposition or produc-
tion is compelled by the subpoena, if the deposition or pro-
duction pertains to an action pending in a court in which 
the attorney is authorized to practice. 

(b) SERVICE. 
(1) A subpoena may be served by any person who is not a 

party and is not less than 18 years of age. Service of a sub-
poena upon a person named therein shall be made by deliver-
ing a copy thereof to such person and, if the person’s attend-
ance is commanded, by tendering to that person the fees for 
one day’s attendance and the mileage allowed by law. When 
the subpoena is issued on behalf of the United States or an of-
ficer or agency thereof, fees and mileage need not be tendered. 
Prior notice of any commanded production of documents and 
things or inspection of premises before trial shall be served on 
each party in the manner prescribed by Rule 5(b). 

(2) Subject to the provisions of clause (ii) of subparagraph 
(c)(3)(A) of this rule, a subpoena may be served at any place 
within the district of the court by which it is issued, or at any 
place without the district that is within 100 miles of the place 
of the deposition, hearing, trial, production, inspection, copy-
ing, testing, or sampling specified in the subpoena or at any 
place within the state where a state statute or rule of court 
permits service of a subpoena issued by a state court of gen-
eral jurisdiction sitting in the place of the deposition, hearing, 
trial, production, inspection, copying, testing, or sampling 
specified in the subpoena. When a statute of the United States 
provides therefor, the court upon proper application and cause 
shown may authorize the service of a subpoena at any other 
place. A subpoena directed to a witness in a foreign country 
who is a national or resident of the United States shall issue 
under the circumstances and in the manner and be served as 
provided in Title 28, U.S.C. § 1783. 

(3) Proof of service when necessary shall be made by filing 
with the clerk of the court by which the subpoena is issued a 
statement of the date and manner of service and of the names 
of the persons served, certified by the person who made the 
service. 

(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. 
(1) A party or an attorney responsible for the issuance and 

service of a subpoena shall take reasonable steps to avoid im-
posing undue burden or expense on a person subject to that 
subpoena. The court on behalf of which the subpoena was is-
sued shall enforce this duty and impose upon the party or at-
torney in breach of this duty an appropriate sanction, which 
may include, but is not limited to, lost earnings and a reason-
able attorney’s fee. 

(2)(A) A person commanded to produce and permit inspec-
tion, copying, testing, or sampling of designated electroni-
cally stored information, books, papers, documents or tangible 
things, or inspection of premises need not appear in person at 
the place of production or inspection unless commanded to ap-
pear for deposition, hearing or trial. 

(B) Subject to paragraph (d)(2) of this rule, a person com-
manded to produce and permit inspection, copying, testing, or 
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sampling may, within 14 days after service of the subpoena or 
before the time specified for compliance if such time is less 
than 14 days after service, serve upon the party or attorney 
designated in the subpoena written objection to producing any 
or all of the designated materials or inspection of the prem-
ises—or to producing electronically stored information in the 
form or forms requested. If objection is made, the party serv-
ing the subpoena shall not be entitled to inspect, copy, test, 
or sample the materials or inspect the premises except pursu-
ant to an order of the court by which the subpoena was issued. 
If objection has been made, the party serving the subpoena 
may, upon notice to the person commanded to produce, move 
at any time for an order to compel the production, inspection, 
copying, testing, or sampling. Such an order to compel shall 
protect any person who is not a party or an officer of a party 
from significant expense resulting from the inspection, copy-
ing, testing, or sampling commanded. 

(3)(A) On timely motion, the court by which a subpoena was 
issued shall quash or modify the subpoena if it 

(i) fails to allow reasonable time for compliance; 
(ii) requires a person who is not a party or an officer of 

a party to travel to a place more than 100 miles from the 
place where that person resides, is employed or regularly 
transacts business in person, except that, subject to the 
provisions of clause (c)(3)(B)(iii) of this rule, such a person 
may in order to attend trial be commanded to travel from 
any such place within the state in which the trial is held; 

(iii) requires disclosure of privileged or other protected 
matter and no exception or waiver applies; or 

(iv) subjects a person to undue burden. 
(B) If a subpoena 

(i) requires disclosure of a trade secret or other confiden-
tial research, development, or commercial information, or 

(ii) requires disclosure of an unretained expert’s opinion 
or information not describing specific events or occur-
rences in dispute and resulting from the expert’s study 
made not at the request of any party, or 

(iii) requires a person who is not a party or an officer of 
a party to incur substantial expense to travel more than 
100 miles to attend trial, the court may, to protect a per-
son subject to or affected by the subpoena, quash or mod-
ify the subpoena or, if the party in whose behalf the sub-
poena is issued shows a substantial need for the testimony 
or material that cannot be otherwise met without undue 
hardship and assures that the person to whom the sub-
poena is addressed will be reasonably compensated, the 
court may order appearance or production only upon speci-
fied conditions. 

(d) DUTIES IN RESPONDING TO SUBPOENA. 
(1)(A) A person responding to a subpoena to produce docu-

ments shall produce them as they are kept in the usual course 
of business or shall organize and label them to correspond 
with the categories in the demand. 

(B) If a subpoena does not specify the form or forms for pro-
ducing electronically stored information, a person responding 
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to a subpoena must produce the information in a form or 
forms in which the person ordinarily maintains it or in a form 
or forms that are reasonably usable. 

(C) A person responding to a subpoena need not produce the 
same electronically stored information in more than one form. 

(D) A person responding to a subpoena need not provide dis-
covery of electronically stored information from sources that 
the person identifies as not reasonably accessible because of 
undue burden or cost. On motion to compel discovery or to 
quash, the person from whom discovery is sought must show 
that the information sought is not reasonably accessible be-
cause of undue burden or cost. If that showing is made, the 
court may nonetheless order discovery from such sources if 
the requesting party shows good cause, considering the limita-
tions of Rule 26(b)(2)(C). The court may specify conditions for 
the discovery. 

(2)(A) When information subject to a subpoena is withheld 
on a claim that it is privileged or subject to protection as 
trial-preparation materials, the claim shall be made expressly 
and shall be supported by a description of the nature of the 
documents, communications, or things not produced that is 
sufficient to enable the demanding party to contest the claim. 

(B) If information is produced in response to a subpoena that 
is subject to a claim of privilege or of protection as trial-prep-
aration material, the person making the claim may notify any 
party that received the information of the claim and the basis 
for it. After being notified, a party must promptly return, se-
quester, or destroy the specified information and any copies it 
has and may not use or disclose the information until the 
claim is resolved. A receiving party may promptly present the 
information to the court under seal for a determination of the 
claim. If the receiving party disclosed the information before 
being notified, it must take reasonable steps to retrieve it. 
The person who produced the information must preserve the 
information until the claim is resolved. 

(e) CONTEMPT. Failure of any person without adequate excuse to 
obey a subpoena served upon that person may be deemed a con-
tempt of the court from which the subpoena issued. An adequate 
cause for failure to obey exists when a subpoena purports to re-
quire a nonparty to attend or produce at a place not within the 
limits provided by clause (ii) of subparagraph (c)(3)(A). 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, eff. Oct. 
20, 1949; Mar. 30, 1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; 
Apr. 29, 1985, eff. Aug. 1, 1985; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 
30, 1991, eff. Dec. 1, 1991; Apr. 25, 2005, eff. Dec. 1, 2005; Apr. 12, 2006, 
eff. Dec. 1, 2006.) 




